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creation and the effect of contracts is admitted by the Swiss
Federal Tribunal.93 Still worse, the German courts allocate
the duties of the seller and the buyer to the laws of their re-
spective places of performance, these, if not otherwise pro-
vided, being presumed to be at the corresponding domicils. A
bilateral contract cannot be broken up into such fragments
without distorting a number of problems.94 All such rules will
vanish when the different types of contracts rather than dif-
ferent parts of contracts in general form the center of interest.
Another point will hold our attention in the next chapters.
Capacity to contract is generally determined in this country
by the law of the place where the contract is made, a law not
necessarily the same as the law governing the contract in other
respects, for instance, that intended by the parties. In Con-
tinental Europe, an individual's capacity is determined as a
rule by his personal law, a law potentially different from that
or those governing other aspects of the contract. In both
hemispheres, the respective rules concerning capacity appear
overextended, and the distinction between capacity and other
aspects of contracts, at least in certain cases, should be
abolished.05
2. Independent Conflicts Rules
The crucial point to be reformed is the blind subjection of
conflicts rules to the private Jaw of each country. The ex-
tremely broad and at the same time fragmentary rules usual
in the enacted conflicts laws of the nineteenth century, includ-
ing the Introductory Law to the German Civil Code, in-
' corporate language taken from provincial legal thinking. As
these rules are progressively refined, the more urgent is their
independence of notions defined by the law of the forum in
order to enable other legal systems in the pertinent cases to
be invoked.
93 Supra n. 61.
94 See NEUNER, 2 Z.ausl.PR. (1928) 108.